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Senate

Record of Committee Proceedings

Committee on Insurance and Housing

Senate Bill 492
Relating to: regulating certain service contracts and granting rule-making authority.
By Senators Lasee, Olsen and Schultz; cosponsored by Representatives Nygren,
LeMabhieu, Bies and A. Ott.

February 20,2012  Referred to Committee on Insurance and Housing.
February 22,2012  PUBLIC HEARING HELD

Present:  (5) Senators Lasee, Schultz, Wanggaard, Carpenter
and C. Larson.

Absent: (2) Senators Olsen and S. Coggs.

Excused: (0) None.

Appearances For
¢ Sen Frank Lasee — 1st Senate District
* Stephen McDaniel — Service Contract Industry Council

Appearances Against

* Gary Antoniewicz — Ethos Group

¢ David Snyder — Ethos Group

¢ Brandon Scholz — Nat'l Home Service Contracts Assn

Appearances for Information Only
¢ Dan Schartzer, Madison — QCI
e JP Wieske, Madison — QCI

Registrations For

e Paul Basile — Assurant

¢ Tony Langenohl — Asurion

¢ Rep John Nygren —— 89th Assembly District

Registrations Against
e None.

Registrations for Information Only
¢ None.

February 22,2012  EXECUTIVE SESSION HELD
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February 29, 2012

March 1, 2012

Present:  (0) None.
Absent:  (0) None.
Excused: (0) None.

EXECUTIVE SESSION HELD

Present:  (6) Senators Lasee, Schultz, Olsen, Wanggaard,
Carpenter and C. Larson.

Absent: (1) Senator S. Coggs.

Excused: (0) None.

EXECUTIVE SESSION HELD

Present:  (7) Senators Lasee, Schultz, Olsen, Wanggaard,
Carpenter, S. Coggs and C. Larson.

Absent:  (0) None.

Excused: (0) None.

Moved by Senator Lasee that Senate Amendment 1 be
recommended for adoption.

Ayes:  (6) Senators Lasee, Schultz, Olsen, Wanggaard,
Carpenter and S. Coggs.
Noes: (1) Senator C. Larson.

ADOPTION OF SENATE AMENDMENT 1 RECOMMENDED,
Ayes 6, Noes 1

Moved by Senator Lasee that Senate Bill 492 be recommended for
passage as amended.

Ayes: (4) Senators Lasee, Schultz, Olsen and
Wanggaard.
Noes:  (3) Senators Carpenter, S. Coggs and C. Larson.

PASSAGE AS AMENDED RECOMMENDED, Ayes 4, Noes 3

.o

T‘KyUrsla

Committee Clerk
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Vote Record

Committee on Insurance and Housing

Date: ‘Z"'\'L-D\
Moved by: Seconded by:

AB SB Clearinghouse Rule
AJR SJR Appointment
AR SR Other

A/S Amdt

A/S Amdt to A/S Amdt

AJS Sub Amdt

A/S Amdt to A/S Sub Amdt

AJS Amdt to A/S Amdt to A/S Sub Amdt

Be recommended for:
7] Passage ' (1 Adoption O Confirmation 3 Concurrence O Indefinite Postponement
1 Introduction [J Rejection 0 Tabling C Nonconcurrence

Committee Member Absent Not Voting

Senator Frank Lasee, Chair
Senator Dale Schultz
Senator Luther Olsen
Senator Van Wanggaard
Senator Tim Carpenter

Senator Spencer Coggs

OO0O0Ooo0ooog
OO000000g
OOO0000o0
OO00000

Senator Chris Larson

Totals:

O Motion Carried [0 Motion Failed




TO: Senator Carpenter
FROM: Senator Lasee,
Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Committee on Insurance and Housing is voting by ballot
on the motions below. Please review and record your vote by circling “AYE” or “NO”. By circling
“AYE” you indicate your approval of the motion. If this ballot is not returned to 316 South, State
Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making authority:

[MOTION 1]: To recommend adoption of Senate Amendment 1 to Senate Bill 492

AYE NO
IMOTION 2}: To recommend Passage of Senate Bill 492 as amended by Senate Amendment 1

Signed,

T Cg e 3/1/12

Senator Tim Carpenter / " Date'




TO: Senator Coggs

FROM: Senator Lasee,

Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Committee on Insurance and Housing is voting by ballot
on the motions below. Please review and record your vote by circling “AYE” or “NO”. By circling
“AYE” you indicate your approval of the motion. If this ballot is not returned to 316 South, State
Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making authority:

[MOTION 1]: To recommend adoption of Senate Amendment I to Senate Bill 492

N

[MOTION 2]: To recommend Passage af Senate Bill 492 as amended by Senate Amendment 1.
AYE . NO

Signed,

3-(" 202

Date




TO: Senator Larson

FROM: Senator Lasee,

Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Committee on Insurance and Housing is voting by ballot
on the motions below. Please review and record your vote by circling “AYE” or “NO”. By circling
“AYE” you indicate your approval of the motion. If this ballot is not returned to 316 South, State
Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making authority:

[MOTION 1]: To recommend adoption of Senate Amendment 1 to Senate Bill 492:

AYE (NQY
[MOTION 2]: To recommend Passage-af Senate Bill 492 as amended by Senate Amendment | :
AYE NO

/Zﬁ'v B3-1- 2

Senator Chris Larson Date

Signed,




TO: Senator Lasee

FROM: Senator Lasee,

Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Committee on Insurance and Housing is voting by ballot
on the motions below. Please review and record your vote by circling “AYE” or “NO”. By circling
“AYE” you indicate your approval of the motion. If this ballot is not returned to 316 South, State
Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making authority:

[MOTION 1]: To recommend adoption of Senate Amendment 1 to Senate Bill 492:

Ay NO

[MOTION 2}: To recommend Passage of Senate Bill 492 as amended by Senate Amendment 1 :

NO

Signed,

Frank {raie

Senator Frank Lasee Date




TO: Senator Olsen

FROM: Senator Lasee,

Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Committee on Insurance and Housing is voting by ballot
on the motions below. Please review and record your vote by circling “AYE” or “NO”. By circling
“AYE” you indicate your approval of the motion. If this ballot is not returned to 316 South, State
Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making authority:

[MOTION 1]: To recommend adoption of Senate Amendment [ to Senate Bill 492:

Qe o

[MOTION 2]: To recommend Passage of Senate Bill 492 as amended by Senate Amendment 1:

§ o

Signed,




TO: Senator Schultz
FROM: Senator Lasee,
Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Commiittee on Insurance and Housing is voting
by ballot on the motions below. Please review and record your vote by circling “AYE” or “NO”.
By circling “AYE” you indicate your approval of the motion. If this ballot is not returned to 316
South, State Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not
voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making
authority:
[IMOTION 1}: To recommend adoption of Senate Amendment 1 to Senate Bill 492:
NO
[MOTION 2]: To recommend Passage of Senate Bill 492 as amended by Senate Amendment 1:

3/1/2012

Senator Dale Schultz Date



TO: Senator Wanggaard

FROM: Senator Lasee,

Chair, Senate Committee on Insurance and Housing
DATE: March 1, 2012
RE: Ballot votes for the committee on Insurance and Housing.

Pursuant to Senate Rule 25 (4) (am), the Senate Committee on Insurance and Housing is voting by ballot
on the motions below. Please review and record your vote by circling “AYE” or “NO”. By circling
“AYE” you indicate your approval of the motion. If this ballot is not returned to 316 South, State
Capitol by Thursday, March 1, 2012 at 3:00 p.m., you will be designated as not voting.

Senate Bill 466. Relating to miscellaneous landlord-tenant provisions and prohibiting a local
government from imposing a moratorium on eviction actions:

The committee chair has elected to not take executive action on Senate Bill 466 at this time.

Senate Bill 492. Relating to regulating certain service contracts and granting rule-making authority:

[MOTION 1}: To recommend adoption of Senate Amendment 1 to Senate Bill 492:
AYE NO
IMOTION 2|: To fie Passage of Senate Bill 492 as amended by Senate Amendment | :

Signed,

Mok, 61 2o i

Senator Van Wanggaard Date
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State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

Legal Unit

Scott Walker, Governor 125 South Webster Street » P.O. Box 7872
Theodore K. Nickel, Commissioner Madison, Wisconsin 53707-7873
Phone: (608) 267-9586 « Fax: (608) 264-6228

Wisconsin.gov Web Address: oci.wi.gov

CONFIDENTIAL LEGAL MEMORANDUM

Date: February 8§, 2012
To: Dan Schwartzer
From: Richard B. Wicka

Subject:  Consequences of not treating service contracts as insurance

This memorandum is in response to your inquiry as to what the legal consequences would
be if service contracts were no longer treated as insurance under Wisconsin law. As discussed in
more detail below, the two main consequences would be that: 1) service contracts would no
longer be subject to the insurance exemption contained in the McCarran-Ferguson Act and, thus,
any state laws governing service contracts may be preempted by federal law; and 2) in the event
a service contract provider declares bankruptcy, Wisconsin consumers will lose state protection
and their claims will be subject to reduced and delayed payments through the bankruptcy
process. Without citing or discussing the cases in detail, it should also be noted that Wisconsin
courts have consistently defined insurance in a manner that encompasses service contracts.

McCarran-Ferguson Act

The McCarran-Ferguson Act, 15 U.S.C. § 1011, et seq., grants states the power to
regulate the insurance industry except where Congress enacts legislation that "specifically relates
to the business of insurance." 15 U.S.C. § 1012(b). The Acts purpose and affect has been to
maintain the states’ historic role as the primary regulator of the insurance industry. In practice,
this means that in cases where federal laws, unrelated to the business of insurance, conflict with
Wisconsin insurance laws, the federal laws do not preempt Wisconsin law and insurance
regulation is left to the state.

By redefining service contracts so that they are no longer considered insurance, service
contracts would be removed from the purview of McCarran-Ferguson. Thus, if federal law and
state law are in conflict, the federal law will preempt Wisconsin law. The OCI legal unit has not
conducted a review of what, if any, federal laws would apply in this area. That being said, one
could readily imagine federal law and Wisconsin law differing on such issues as what disclosures
a provider must make to consumers, to use one petential example. In such a conflict, federal law
would prevail. In the event of federal law preemption, not only would Wisconsin’s role in
regulating service contracts be reduced but it will also create confusion among providers as to
whether state or federal requirements would apply.

WISCONSIN IS OPEN FOR BUSINESS



, Bankruptcy

Another concern OCI has regarding ending the treatment of service contracts as insurance
is the affect it would have on OCI’s ability to protect Wisconsin contract holders in the event of a
provider bankruptcy. Such a concern is not theoretical. Since 1991, thirteen service contract
providers operating in Wisconsin have declared bankruptcy.

In the past, OCI has successfully protected Wisconsin consumers whose service contract
providers entered bankruptcy by arguing that the state’s role in regulating the providers as
insurers under McCarran-Ferguson should govern over federal bankruptcy law. To use one
example, Automotive Professionals Inc. (“API”) filed for bankruptcy in 2007. At the time, API
had funds on deposit with the state and also an irrevocable letter of credit. OCI was successful in
arguing that, because service contract providers were insurers subject to OCI regulation, OCI had
the authority to maintain these funds outside of the bankruptcy estate and to distribute them
exclusively for the payment of Wisconsin contract holders. As a result, Wisconsin contract
holders received a guaranteed payout of $.75 on the dollar for all claims where contract holders
in other states received substantially lower payments. In addition, OCI was able to obtain an
immediate, one-time payment to contract holders whereas other contract holders had to wait for
periodic payments as the bankruptcy ran its course.

Should service contracts no longer be considered insurance, OCI would not be able to
rely on McCarran-Ferguson to protect Wisconsin consumers in the event of a bankruptcy. It
would appear that service contracts would be treated as any other contract and would be subject
to federal bankruptcy law. Funds and letters of credit held by the state could be placed in the
general bankruptcy estate and Wisconsin contract holders will lose any preferential claim to
those funds. Wisconsin contract holders would likely receive far less in payment than what they
would have received outside the bankruptcy action and funds held by the state to protect
Wisconsin contract holders could be used to pay secured claims by banks or the claims of
contract holders in other states, for example. Finally, Wisconsin contract holders would not
receive an immediate, one-time payment, as happened in ACI, and would have to wait for
periodic payments as the bankruptcy progressed.

Please let me know if you have any related questions or require additional information.

WISCONSIN IS OPEN FOR BUSINESS



State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

125 South Webster Street « P.O. Box 7873
Scott Walker, Governor Madison, Wisconsin 53707-7873
Theodore K. Nickel, Commissioner Phone: (608) 266-3585 « Fax: (808) 266-0935
February 22' 2012 E-Mall: ociinformation@wisconsin.gov

Wisconsin.gov Web Address: oci.wi.gov

Risk Retention Groups

1. SB 492 merely adds a streamlined regulatory option for existing
service contracts. We make no substantive changes in the status of
risk retention groups.

2. Risk retention groups are allowed to become licensed insurers in this
state under existing law.

3. The underlying service contract company is allowed to do business in
Wisconsin if they either submit to deposit/line of credit requirements
OR by working through a licensed insurer.

4. Changing the law would create an uneven playing field for the 120
active service contract companies in Wisconsin. These companies
continue to be required to meet state solvency requirements.

5. Allowing an unauthorized risk retention group would violate state
solvency requirements. It would allow the unauthorized risk retention
group to meet a different solvency standard (i.e. those of another
state) than any other licensed insurer in the state. We do not have
investigatory authority to review the solvency requirements imposed
by another state.

6. We do allow risk retention groups in various lines of insurance. Our
current data indicates approximately $11 million dollars is written in
authorized risk retention groups.

7. Wisconsin has successfully litigated a case on this issue. Specifically,
we took the position that a risk retention group’s coverage of doctors
did not meet the state insurance requirements under the patient
compensation fund.

" WISCONSIN IS OPEN FOR BUSINESS
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MEMORANDUM

TO: SENATE INSURANCE AND HOUSING COMMITTEE

FROM: Ethos Group Holdings; Gary L. Antoniewicz, Legal Counsel at Boardman &
Clark LLP, Madison, WI; and David B. Snyder, General Counsel, Irving, TX

DATE: February 22, 2012

RE: Senate Bill 492 and Assembly Bill 571 on Service Contracts

e Ethos Group Holdings is parent of Ethos Administrative Services, Inc. ("Ethos") and
Titan Insurance Company, Inc. ("Titan").

e Ethos currently does business in and offers motor vehicle service contracts in over 35
states.

e Ethos' contractual liabilities are insured by Titan, a Risk Retention Group ("RRG")
domiciled in South Carolina and subject to full insurance regulation in that state.

e Titan has an "excellent" rating with A.M. Best, is actuarially extremely sound, and is
registered in Wisconsin as an RRG since 2003.

e Wisconsin has denied Ethos application for a limited certificate of authority to do
business in Wisconsin solely because Ethos' financial security is offered by a RRG.

e Federal law, 15 U.S.C. §§ 3901, et. seq., supports formation of RRGs and prohibit states
from discrimination against them.

* RRGs save consumers money by allowing service contract providers to insure risks
through companies specifically designed for that purpose and which are fully regulated
by the state of domicile.

e SB 492 and AB 571 continue OCI's unlawful discrimination against RRGs by requiring
them to have a "certificate of authority" to provide contractual liability insurance. A
certificate of authority requires full regulation as a domestic insurer and high unnecessary
regulatory costs to Titan.

e Ethos opposes SB 492 and AB 571 in current form without amendment permitting RRGs,

who are financially sound, to offer contractual liability policies to service contract
providers to satisfy financial responsibility requirements.

FADOCS\WIAI433 1\ 1\A 1354881 DOCX



§616.54 Requirements for doing business.

“...(6) ASSURANCE OF PERFORMANCE; INSURANCE. (a) A provider may
satisfy sub. (5) by insuring all service contracts under a reimbursement insurance
policy that has been filed with and approved by the commissioner under s. 631.20,
that is issued by an insurer authorized, registered as a risk retention group, or
otherwise authorized to do business in this state, and that satisfies, at a minimum,

all of the following:...”
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Ga[¥ L. Antoniewicz

From: David Snyder [dsnyder@ethosgroup.com]
Sent: Tuesday, February 21, 2012 11:17 PM
To: Sen.Lasee@legis.wisconsin.gov; Sen.Schultz@legis.wisconsin.gov;

Sen.Olsen@legis.wisconsin.gov; Sen.Wanggaard@legis.wisconsin.gov;
Sen.Carpenter@legis.wisconsin.gov; Sen.Coggs@legis wisconsin.gov;
Sen.Larson@legis.wisconsin.gov

Cc: Barry Goldwater Jr. (bgoldwaterjr@cox.net); Beth Kigel (bkigel@goldwatertaplin.com); Gary L.
Antoniewicz; Jillian Box; William Surprise

Subject: Wisconsin Senate Bill 492: Request for Amendment

Attachments: BILL-WI_S.B. 492_2012-02-21 pdf

Importance: High

Dear Mr. Chairman and Committee Members:

My name is David Snyder, General Counsel and an executive officer of the Ethos Group Holdings organization and its
subsidiaries Ethos Administrative Services, Inc. and Titan Insurance Company, Inc., a RRG. Respectfully, we are
contacting you regarding Senate Bill 492 ("Bill"). As a near-nationwide service contract provider, we are genuinely
concerned about the current language of the Bill which does not include important and necessary language that will
protect Wisconsin’s consumers as well as comply with Federal Law.

A Consumer-Driven Business. In general, service contract providers provide a valuable and necessary service to
consumer purchasers of new and pre-owned motor vehicles. In essence, service contracts provide consumers with
protections over, above, and beyond the term of manufacturer's warranties. Most states require the provider of
service contracts have a form of financial security by way of securing a reimbursement insurance policy from a
financially-capable insurance provider:

e S Financial Security Requirement
Lenders .-

SR R RISC Lasdarfyebor
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Dealerships 1
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Origin of the Bill. Ethos Group Holdings is a member of, and I serve as an officer of, the Service Contract Industry
Council ("SCIC") (http:/go-scic.com), the national trade association responsible for initiating and introducing this
Bill. When the SCIC introduced this Bill to the Office of the Commissioner of Insurance ("OCI"), the regulatory
agency responsible for the regulation of service contracts, important language permitting Risk Retention Groups
("RRGs") to issue reimbursement insurance policies was stricken by OCI staff from the Bill that is now before you.

- To be clear, the SCIC strongly recommended this language remain in the Bill; however, the OCI employee staff
ultimately insisted the language be removed for purposes not permitted by federal law.

- Conversely, the model act (as adopted by the NAIC) which was presented to the OCI has been approved. in whole
or in part, in over 35 states and includes the language-at-issue we are asking to be reinstated.




»

* Discrimination is Wrong & Federal Law Prohibits It. The removal of the language-at-issue denies RRGs the

opportunity to provide reimbursement insurance policies to service contract providers as they are otherwise allowed
~ to do so under Federal law (15 U.S.C.A. §3902 et seq.). RRGs are comprised of policyholders whom are also
stockholders who engage in similar or related businesses and are authorized to write liability insurance for all or
portions of the exposures of its group members. Further:

- RRGs, as another type of insurance company, provide their insured service contract providers with valuable and
competitive insurance policies that secure the obligations of their insureds and ultimately the consumers
purchasing service contracts.

- RRGs, and the need in the market for such types of insurance companies, were viewed so favorably they were
provided protection under federal law from discrimination and undue regulation by state law in 1981 and again in
1986 under The Federal Liability Risk Retention Act of 1986. Under this law, RRGs are afforded the opportunity
to do business in any state by registering with the recognized state insurance agency. Therefore, by removing the
language at-issue from the Bill, the OCI staff, by its own actions, is attempting to prevent RRGs from offering
reimbursement insurance policies to service contract providers in the State of Wisconsin.

- By example, Titan Insurance, a RRG: (1) holds an A.M. Best Financial Strength Rating (FSR) rating of A- or
“Excellent”; (2) utilizes a nationally-recognized accounting firm in performing its independent audit and
preparing its annual financial statements; (3) utilizes the services of a nationally recognized actuarial firm and is

actuarially sound; and (4) retained on its Board of Directors the former Insurance Commissioner of the State of
South Carolina.

Solution. We respectfully and urgently ask for your assistance in correcting this critical omission that will adversely
affect Wisconsin’s businesses and its consumers. Barring RRGs from providing reimbursement insurance policies is
not only detrimental to Wisconsin businesses, but a violation of federal law. We therefore request an amendment to
the Bill in order to restore the Bill to its core prior language, so as to effect its ori ginal intention as my organization

fully-supports and the SCIC had originally presented. The proposed amendment to the Bill at §616.54 at paragraph
(6) (underlined) is as follows:

§616.54 Requirements for doing business.
“...(6) ASSURANCE OF PERFORMANCE; INSURANCE. (a) A
provider may satisfy sub. (5) by insuring all service contracts under a
reimbursement insurance policy that has been filed with and approved
by the commissioner under s. 631.20, that is issued by an insurer
authorized, registered as a risk retention group, or otherwise authorized
to do business in this state, and that satisfies, at a minimum, all of the
following:...”

As always, should you have any questions or need any further information, please do not hesitate to contact us at any
time. We sincerely hope that the Committee will act favorably upon our request.

Thanks...David

David B. Snyder

General Counsel

Senior Vice President

Chief Compliance Officer and Secretary
Ethos Group Holdings

5215 North O’Connor Blvd., Suite 1200
Irving, Texas 75039

Direct: (972)331-1020

Co:  (972)331-1000 x136

Cell:  (214)507-7509

Fax: (214)774-2037
dsnyder(@ethosgroup.com

www ethosgroup.com
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Wisconsin Law
| Iiein 1. Anticles of Incorporation (W S A §618.11 (1))

Frem 20 Financia) Statements (W S A §618 112

¢ Jtem 3. Financial summary of the preceding 10 years (W.S.A. $618 11 (3))

K frem 4 Name and address of directors and principal officers (W § A §618 11 (4))

P

-

i tem 5 Occupational hxs;nry for directors and principal otficess for the preceding 10 vears (W S A §6
L

i Jrem 6. Schedule of all junisdictions 1 which 1t has done or been authorized 10 do an msurance business
i during the preceding 10 vears (W S A §618 {1 (6¥a))

frem 7. Schedule of all jurisdictions 1 which 1t has applied to do msurance work. the dates and outcomes ol
each application, for the precedmg 10 years (W S A §618 11 (8)(b))

Irem 8: Schedule of all junisdictions tn winch 1t has withdrawn and the reasons for withdrawals for the
preceding 10 vears (WS A §618 11 (6Kc)t

Jtem 9. Schedule of all administrative or crinninal actions, orders or proceedings to which it or any of its
directors or principal officers have been subyected on account of an alleged violation of any law governng
insurarce operations in any jurisdiction during the preceding 10 years, or not mvolving insurance
operations if 115 a felony (W S A 618 11 (6)d})

Trem 10: A descripuon of its present business operations, including the coverages written and the temtories
in which it does business, and including a statement that it is in compliance with 5. §620.05 (WS A
§620 05- limitations on security mvestments made m different currencies). with such documentary evidence.
of compliance as the commissioner requires (W.S A §618.11 {7))

Irem 11: A list of any significant statements. reports or other documents that have been prepared during the
preceding 10 vears for any msurance regulatory authority or for general distribution among creditors,
shateholders. members, subscribers or policyholders (W S A §618.11 (8))

Jtem 12 1f 1t has actually transacted an insurance business for less than 3 vears. a detarled history of the
past and projection of the anticipated operating results at the end of each of the first 5 vears of operation.
based where lknown on actual data and otherwise on reasonable assumptions of loss experence. premium
and other income. operating expenses and acquisition costs (W.S.A. §618.11 (9))

frem 13- A statement showing to what extent organizational and promotional expenses have been paid, and
to what extent orgamzatonal procedures are incomplete (W S A §618 11 (10))

Irem 14: A ceruficate from the domicihary regulatory authority and the state of entrv mio the United States,
i any. that so far as known the applicant is sound and that there are no legitimate objections to its proposed
operations n this state (W S A §618 11 (11))

which busimness is intended to be done; (b) The types of msurance mtended to be written: {¢) The proposed
marketing methods: (d) The proposed method for the establishment of premium rates. and (e) Copies of the
policy and applicatron forms miended to be used in this state (W S A §618 11 (12))

Item 16: Any other information the comrmssioner reasonably requires (W S A §618 11 (13))

* manager under a management contract. 1ts attomey 1n fact. its general agents, and any of the officers,
duectors or shareholders of any of them designated by the commissioner or office, and agreement by the
applicant and any other persons so designated that in the absence of actual malice. no communscaton made
ini resporise to any such inguiry will subject the persons making it to an action for damages for the

i commumeanion brought by the applicant or the designated person or a legal representative of esther No
such action shall he whether such agreement 1s made or not (W S A. §618.11 ¢14))

P.ederal l.ﬂw pt— -
i Irem 18 . Register with and designate the msurance commissionet as its agent solely for the purpose of
i receving service of legal documents or process (15 U S C A §3902(a} 1 DY)

| §3902AH2HAY

TTtem 20 A cop;"&fthe annual financial statement submtted to the State m which it is chartered. certified by
. an mdependent public accountant and coman a statement of oprmon on loss and loss adjustment expense
| reserves made by-- {A) a member of the American Academy of Actuaries. o1 (B} a qualiried loss reserve

© speciabst (15 L SC A §3902(d)3)
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: Precedent and Control

An extensive survey of case law, both Wisconsin state and the 7" Circuit federal, clearly revealed that:
(a) Cases with distinguishable facts, or (b) Cases with distinct issues
DO NOT Control

Distinguishable Facts

Ophthalmic Mutual
(a) Legal Source. Duly-enacted statute

(b) Liability Classification. Professional
liability on health care providers

(¢) Insured Obligors. Health care providers

(dY Actuarial Risk. The risks underlying the
liability coverage derived from medical
malpractice

(e) Ultimate Promise. To a Person

(f) Underlying Obligor. Doctor

Ethos Application
(@) Legal Source. OCI self-determined rule

(b) Liabiliry Classification. Motor vehicle
warranties

(¢) Insured Obligors. Warranty plan providers

(d) Actuarial Risk. The risks underlying the
hiability coverage derived from motor vehicle
warranties

(e) Ultimate Promise. On a Motor Vehicle

(F) Underlying Obligor. Unaffiliated Third-
Party (thru Franchised Vehicle Dealership)

Distinct Issues

Ophthalmic Mutual

(a) Preemption. Whether W.S.A. §655.23 is
valid and proper “financial responsibility”
law such that it fits within 15 U.S.C.
§3905(d) which provides that the Risk
Retention Act does not preempt a statute
from establishing financial responsibility
requirements of state licensees, such as
health care professionals.

(b) Limited Regulatorv Scope. Whether W.S.A.
§655.23, which requires health care
professionals, such as ophthalmologists, to
purchase health care malpractice Lability
insurance only from insurance companies
which are licensed by the State of Wisconsin,
is preempted by 15 U.S.C. §3902(a)(1) of the
Risk Retention Act.

Etrhos Application

Discrimination is Discrimination. The only
1ssue to be determined in this summary
judgment motion is whether Titan <lnsurance,
the CLIP provider to Ethos> is permitted to act
as alternate financial security for a warranty plan
under Wisconsin Administrative Code s. Ins.
15.01(8), state and federal law”

{Reference: OCI Summary Judgment Motion. Issue
Section at page 1).

The facts in Ophthamalic are distinguishable from those in Ethos’
Application. The issues in Ophthamalic are distinct from those in
Ethos’ Application. Ophthamalic UPHELD a then-existing medical

liability statute and DID NOT MANDATE application of such
holding to the use of RRGs in warranty plans.

Ophthamalic does not control the Ethos Application.




CONTROLLING AS miaN'lflFIED/D[{FINE[) BY SURVEY OF
WISCONSIN AND 7" CIRCUIT CASE LAW

DISTINGUISHING FACTS

I.

b

“Tynan contends that the facts 1n his case are the same as those in Skebba, that Skebba controls
the outcome of this case, and that the trial court erred in concluding that reliance damages, rather
than expectation damages were appropriate in this case. We reject Tynan's contention. The facts
in this case are distinguishable from the facts in Skebba.” (Tynan v. JBVBB, LLC., 743
N.W.2d 730,736 (Wis. Ct. App. 2007)).

“The cases of Hanson v. Feuling, 160 Wis. 511, 152 N. W. 287. and M____ v.J___, 164 Wis,
39, 159 N. W. 551, relied upon by appellant, are easily distinguishable, and do not control this
case.” (Grant v. Yates, 199 N.W. 53, 54 (Wis. 1924)).

“Metropolitan argues that Nodolf and cases similar to it all apply to real estate transactions.
Metropolitan contends that the specificity in financing contingency rules has never been extended
to business sale contracts. It concludes, therefore, that because the LPPA was a business sale
contract rather than a real estate transaction, the Nodolf line of cases do not control. We are
persuaded by the logic of this argument.” ( Metropolitan Ventures, LLC v. GEA Associates, 121
N.W.2d 502 (Wis. Ct. App. 2004))

“Rainbow essentially contends that Discount Fabric is exactly on point with the facts of this case,
and therefore, it should control our decision. We do not reach the same conclusion...[the court
analyzes the facts of Discount Fabric as it relates to the current case]... Despite the similarities
between Discount Fabric and this case, there are important distinctions that lead us to a
different result in 2005 than we reached in 1984.” (Rainbow Country Rental and Retail, Inc. v.
Ameritech Publishing, Inc., 706 N.W .2d 95, 100 (Wis. 2005)).

“The facts here much more than meet the requirements laid down in the case of Green v.
Somers...This earlier case does not meet or control the situation here.” (Green Bay Fish Co.
v. Jorgensen, 163 N.W. 142, 144 (Wis. 1917)).

DISTINGUISHING ISSUES

o

“The doctrine of stare decisis is inapplicable here. Although Wisconsin appellate decisions have
treaded close to the constitutionality of the cap on recovery of noneconomic damages in medical
malpractice cases, none has reached the issue central to the instant case.” (Ferdon ex rel.
Petrucelli v. Wisconsin Patients Comp Fund, 701 N.W.2d 440 (Wis. 2005)).
“We are bound by controlling precedent on an_issue properly raised in this court.” (Zak v.
Zifferblatr, 715 N.W.2d 739, 745 (Wis. Ct. App. 2006)).
“The applicability of sec. 209.07, Stats., in relation to the questions contained on the medical
report was raised in the respondent’s brief in the Ludwing Case and was_pertinent to the
court's decision. In our opinion, the trial court was correct in regarding the Ludwig Case as
controlling in the case at bar” (Platke v. John Hancock Mut. Life Ins. Co., 133 N.W.2d 277, 282-
83 (Wis. 1965)).

“Mariades appealed, and we held our decision in abeyance pending issuance of the supreme
court's opinion in a case raising similar issues regarding the application and interaction of §§
893.80(4) and 81.15, STATS.” (Muriades v. Marquette County, Unpublished Disposition 222
Wis.2d 624 (Wis. Ct. App. 2009)).

“Therefore, we agree with Riedel that the implied consent analysis employed in VanLaarhoven
does not directly control the issue in this case.” (State v. Riedel, 259 Wis.2d 921, 927 (Wis. Ct.
App. 2002)).
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Frank Lasee

LN &

FIRST bFNAIh DIS'] RIC,"L

Testimony for bill SB-492

Service Contracts Bill
Senate Committee on Insurance and Housing
February 22, 2011

The purpose of this bill is to statutorily define what service contracts are and provides certainty about
the way the OCI regulates this industry.

These products are an important industry in Wisconsin, and it's important to have a concrete
regulatory platform available for this industry. It also helps the industry by having a similar regulatory
environment compared to other states. This bill will codify regulations for this industry similar to 30
other states.

This bill also preserves consumer protection that is important for Wisconsin consumers. OCI has a
long track record of providing these consumer protections for this product. It will offer additional
protections over that of other states in the event of a service contract provider that would become
insolvent.

Frank offaie.

Frank Lasee
Wisconsin State Senator
First Senate District

Chair: Committee on Insurance and Housing (608) 266-3512

Post Office Box 7882 Sen.Lasee@legis.wi.gov
Madison, Wisconsin 53707-7882
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John Nygren

WISCONSIN STATE REPRESENTATIVE * 89™ ASSEMBLY DISTRICT

State Representative John Nygren
Testimony on Service Contracts Act
Senate Committee on Insurance
February 22, 2012

Chairman Lasee and members of the Committee,

Good afternoon, I would first like to thank you for bringing Senate Bill 492 in front of
your committee today.

When you or I buy a product, often times we are asked if we would like to purchase a
separate contract to cover the service, repair or replacement of that product in case of an
internal defect or malfunction.

Service contracts can be offered for sale to cover a variety of products anywhere from
homes to the appliances within those homes. The Office of the Commissioner of
Insurance (OCI) is responsible for the enforcement of these service contracts.

Under current law, there is no defined statutory framework for these contracts. This has
lead 0 mconsistencies wien aetermining if an agreement is a service contract and what is
covered under the agreement. Ultimately this causes uncertainty in the market place for
business offering service contracts and is detrimental to the consumer.

Senate Bill 492 provides a legal framework, within which service contracts are defined,
may be sold, and are regulated by OCL.

This bill does a number of things. First, it defines a service contract as: a contract or
agreement for a separately stated consideration to perform, or provide indemnification for
the repair, replacement or maintenance of property for the operational or structural failure
of property that is due to a defect in materials or workmanship, accidental damage from
handling, or normal wear and tear.

Second, this bill defines a service contract provider and requires them to obtain a
reimbursement insurance policy or provide OCI with a deposit of securities, an
irrevocable letter of credit or a combination in specified amounts to show ability to cover
the contract.

R0
Capitol: PO. Box 8953 * Madison, Wisconsin 53708-8953 * (608) 266-2343 * Toll-Free: (888) 5340089  Fax: (608) 282-3689

Rep.Nygren@iegis.wi.gov



Third, a provider will have to obtain OCI approval of service contract terms and comply
with numerous requirements including, but not limited to contract language, specific
disclosures to the consumers, cancellation of service and refunds, payment of claims and
record-keeping. Additionally, the provider is prohibited from requiring the purchase of a
service contract as a condition of the sale of the property covered.

You will hear testimony today from those within this industry who support this Act on
the grounds that the legislation provides regulatory certainty and increased uniformity for
service contract programs, creates a level playing field for providers to transact service
contracts, and provides consumer protection.

We have worked with OCI, the industry and other stakeholders in drafting this legislation
to ensure that there is certainty in how these products are regulated while at the same time
requiring important consumer protection and financial reporting requirements.

I believe Senate Bill 492 is a common sense bill that provides much needed consumer
protection.

In closing, I would like to thank you for scheduling this bill for a hearing and for
allowing me the opportunity to submit testimony. I would also like to thank Chairman
Lasee for taking the lead on this legislation in the Wisconsin State Senate.
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Ur;o, Tonx

From: de Felice, David Patrick

Sent: Monday, February 27, 2012 2:41 PM

To: Urso, Tony

Subject: FW: Wisconsin Senate Bill 492: Request for Amendment
Attachments: BILL-WI_S.B. 492_2012-02-21.pdf

Tony,

Is Sen. Lasee or anyone considering introducing this as an amendment?

Dave de Felice Z\tt 0N \.\,ﬁ}-‘t\-

Office of Sen. Spencer Coggs
Phone: (608) 266-2500

A\ . 2WE o - \’.‘:‘:&,&,w}\
From: David Snyder [mailto:dsnyder@ethosgroup.com] AR \ M <

Sent: Monday, February 27, 2012 10:15 AM GO Yok | \\Qc% ROV | wau
To: Sen.Lasee; Sen.Schultz; Sen.Olsen; Sen.Wanggaard; Sen.Carpenter; Sen.Coggs; Sen

Cc: Barry Goldwater Jr. (bgoldwaterjr@cox.net); Beth Kigel (bkigel@goldwatertaplin.com); Gary Antomew:cz
(gantoni@boardmanlawfirm.com); Mary Ann Gerrard (m.gerrard@att.net); Jillian Box; William Surprise

Subject: FW: Wisconsin Senate Bill 492: Request for Amendment

-

Dear Mr. Chairman and Committee Members:

On behalf of the Ethos Group Holdings organization, please accept our sincere appreciation for permitting me to speak
before the Committee last week regarding a proposed amendment to S.B. 492. As set forth in the testimony and various
exhibits provided, barring risk retention groups from providing reimbursement insurance policies is not only detrimental
to Wisconsin businesses and does not provide a full range of choice for Wisconsin consumers, but is also a violation of
federal law.

We genuinely hope that you would give serious independent consideration to our request to amend the Bill in order to
restore the Bill to its core prior language, so as to effect its original intention as my organization fully-supports and the
SCIC had originally presented. The proposed amendment to the Bill at §616.54 at paragraph (6) (underlined) is as follows:

§616.54 Requirements for doing business.
“...(6) ASSURANCE OF PERFORMANCE; INSURANCE. (a) A
provider may satisfy sub. (5) by insuring all service contracts under a
reimbursement insurance policy that has been filed with and approved
by the commissioner under s. 631.20, that is issued by an insurer
authorized, registered as a risk retention group, or otherwise authorized
to do busmess in this state, and that satisfies, at a minimum, all ofthe
following:..

As always, should you have any questions or need any further information, please do not hesitate to contact us at any
time.

Thanks...David
David B. Snyder



General Counsel

Senior Vice President

. Chief Compliance Officer and Secretary
Ethos Group Holdings

5215 North O’Connor Blvd., Suite 1200
Irving, Texas 75039

Direct: (972)331-1020

Co: (972) 331-1000 x136

Cell:  (214) 507-7509

Fax: (214) 774-2037
dsnyder@ethosgroup.com
www_ethosgroup.com

This communication is intended only for the use of the named person or entity to which it is addressed and contains information that
is: (1) confidential, proprietary, attorney work product, and/or legally privileged, or (ii) is otherwise exempt from disclosure under
applicable law. No confidentiality or privilege is waived or lost by any mistransmission. If you received this communication in error
or are not the proper and intended recipient, then: (1) you must not directly or indirectly, use, disclose, distribute, print or copy any
part of this message without the consent of the sender, (2) you are hereby notified that the dissemination, distribution, or copying of
this communication is strictly prohibited, (3) please notify the sender at either the above e-mail address or telephone number of the
error, and (4) permanently delete this communication from your computer system.

From: David Snyder

Sent: Tuesday, February 21, 2012 11:17 PM

To: Sen.Lasee@legis.wisconsin.gov; Sen.Schultz@legis.wisconsin.gov; Sen.Olsen@legis.wisconsin.gov;
Sen.Wanggaard@legis.wisconsin.gov; Sen.Carpenter@legis.wisconsin.gov; Sen.Coggs@legis.wisconsin.gov;
Sen.Larson@legis.wisconsin.gov

Cc: Barry Goldwater Jr. (bgoldwaterjr@cox.net); Beth Kigel (bkigel@goldwatertaplin.com); Gary Antoniewicz
(gantoni@boardmanlawfirm.com); Jillian Box (jbox@ethosgroup.com); William Surprise (wsurprise@ethosgroup.com)
Subject: Wisconsin Senate Bill 492: Request for Amendment

Importance: High

Dear Mr. Chairman and Committee Members:

My name is David Snyder, General Counsel and an executive officer of the Ethos Group Holdings organization and its
subsidiaries Ethos Administrative Services, Inc. and Titan Insurance Company, Inc., a RRG. Respectfully, we are
contacting you regarding Senate Bill 492 ("Bill"). As a near-nationwide service contract provider, we are genuinely
concerned about the current language of the Bill which does not include important and necessary language that will
protect Wisconsin’s consumers as well as comply with Federal Law.

¢ A Consumer-Driven Business. In general, service contract providers provide a valuable and necessary service to
consumer purchasers of new and pre-owned motor vehicles. In essence, service contracts provide consumers with
protections over, above, and beyond the term of manufacturer's warranties. Most states require the provider of
service contracts have a form of financial security by way of securing a reimbursement insurance policy from a
financially-capable insurance provider:




e . Financial Secunty Requirsment
M.TQ
|
k] ; Titan Insurance
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* Origin of the Bill. Ethos Group Holdings is a member of, and I serve as an officer of, the Service Contract Industry
Council ("SCIC") (http://go-scic.com), the national trade association responsible for initiating and introducing this
Bill. When the SCIC introduced this Bill to the Office of the Commissioner of Insurance ("OCI"), the regulatory
agency responsible for the regulation of service contracts, important language permitting Risk Retention Groups
("RRGs") to issue reimbursement insurance policies was stricken by OCI staff from the Bill that is now before you.

- To be clear, the SCIC strongly recommended this language remain in the Bill; however, the OCI employee staff
ultimately insisted the language be removed for purposes not permitted by federal law.

- Conversely, the model act (as adopted by the NAIC) which was presented to the OCI has been approved, in whole
or in part, in over 35 states and includes the language-at-issue we are asking to be reinstated.

¢ Discrimination is Wrong & Federal Law Prohibits It. The removal of the language-at-issue denies RRGs the
opportunity to provide reimbursement insurance policies to service contract providers as they are otherwise allowed
to do so under Federal law (15 U.S.C.A. §3902 et seq.). RRGs are comprised of policyholders whom are also
stockholders who engage in similar or related businesses and are authorized to write liability insurance for all or
portions of the exposures of its group members. Further:

- RRGs, as another type of insurance company, provide their insured service contract providers with valuable and
compeltitive insurance policies that secure the obligations of their insureds and ultimately the consumers
purchasing service contracts.

- RRGs, and the need in the market for such types of insurance companies, were viewed so favorably they were
provided protection under federal law from discrimination and undue regulation by state law in 1981 and again in
1986 under The Federal Liability Risk Retention Act of 1986. Under this law, RRGs are afforded the opportunity
to do business in any state by registering with the recognized state insurance agency. Therefore, by removing the
language at-issue from the Bill, the OCI staff, by its own actions, is attempting to prevent RRGs from offering
reimbursement insurance policies to service contract providers in the State of Wisconsin.

- By example, Titan Insurance, a RRG: (1) holds an A.M. Best Financial Strength Rating (FSR) rating of A- or
“Excellent”; (2) utilizes a nationally-recognized accounting firm in performing its independent audit and
preparing its annual financial statements; (3) utilizes the services of a nationally recognized actuarial firm and is
actuarially sound; and (4) retained on its Board of Directors the former Insurance Commissioner of the State of
South Carolina.

® Solution. We respectfully and urgently ask for your assistance in correcting this critical omission that will adversely
affect Wisconsin’s businesses and its consumers. Barring RRGs from providing reimbursement insurance policies is
not only detrimental to Wisconsin businesses, but a violation of federal law. We therefore request an amendment to
the Bill in order to restore the Bill to its core prior language, so as to effect its original intention as my organization
_fully-supports and the SCIC had originally presented. The proposed amendment to the Bill at §616.54 at paragraph
(6) (underlined) is as follows:

§616.54 Requirements for dding business.




.| *...(6) ASSURANCE OF PERFORMANCE; INSURANCE. (a) A
provider may satisfy sub. (5) by insuring all service contracts under a
reimbursement insurance policy that has been filed with and approved
by the commissioner under s. 631.20, that is issued by an insurer
authorized, registered as a risk retention group, or otherwise authorized
to do business in this state, and that satisfies, at a minimum, all of the
folloWing:..." ‘ N Rt . e e e ey

As always, should you have any questions or need any further information, please do not hesitate to contact us at any
time. We sincerely hope that the Committee will act favorably upon our request.

Thanks...David

David B. Snyder

General Counsel

Senior Vice President

Chief Compliance Officer and Secretary
Ethos Group Holdings

5215 North O’Connor Blvd., Suite 1200
Irving, Texas 75039

Direct: (972) 331-1020

Co: (972) 331-1000 x136

Cell: (214) 507-7509

Fax: (214) 774-2037
dsnyder(@ethosgroup.com
www.ethosgroup.com

This communication is intended only for the use of the named person or entity to which it is addressed and contains information that
is: (i) confidential, proprietary, attorney work product, and/or legally privileged, or (ii) is otherwise exempt from disclosure under
applicable law. No confidentiality or privilege is waived or lost by any mistransmission. If you received this communication in error
or are not the proper and intended recipient, then: (1) you must not directly or indirectly, use, disclose, distribute, print or copy any
part of this message without the consent of the sender, (2) you are hereby notified that the dissemination, distribution, or copying of
this communication is strictly prohibited, (3) please notify the sender at either the above e-mail address or telephone number of the
error, and (4) permanently delete this communication from your computer system.
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Terry C. Anderson, Director
Laura D. Rose, Deputy Director

TO: SENATOR FRANK LASEE
FROM: Margit S. Kelley, Staff Attorney »{SL |

RE: Senate Amendment 1 to 2011 Senate Bill 492, Relating to Regulating Certain Service
Contracts and Granting Rule-Making Authority

DATE: March1, 2012

This memorandum describes Senate Amendment 1 to 2011 Senate Bill 492, relating to regulating
certain service contracts and granting rule-making authority.

2011 SENATE BILL 492

Senate Bill 492 modifies the procedures for oversight of service contract providers by the Office
" of Commissioner of Insurance (OCI). The bill defines a service contract to include the repair of motor
vehicle windshield chips or cracks, but not the replacement of the entire windshield, among other types
of service contracts. The bill excludes a service contract for voice, video, and Internet access for an
inside wire protection plan for telecommunications services.

SENATE AMENDMENT 1 70 2011 SENATE BILL 492

Senate Amendment 1 revises the definition of a service contract that is subject to OCI oversight
to include the replacement of a motor vehicle windshield, in addition to the repair of chips or cracks.

The amendment revises the exclusion of an inside wire protection plan for telecommunications
services to exclude voice, data, video, or other information. The amendment also excludes a service
contract between telecommunication service providers for maintenance of the property used in the
provision of the service. :

If you have any questions, please feel free to contact me directly at the Legislative Council staff
offices.

MSK :ksm:jal

One East Main Street, Suite 401 * P.O. Box 2536 « Madison, W1 53701-2536

(608) 266-1304 » Fax: (608) 266-3830 » Email: leg.council@legis state. wi.us
http://www.legis.state. wi.us/lc




WISCONSIN LEGISLATIVE COUNCIL

Terry C. Anderson, Director
Laura D. Rose, Deputy Director

TO: SENATOR FRANK LASEE, CHAIR, AND MEMBERS OF THE SENATE COMMITTEE
ON INSURANCE AND HOUSING

FROM: Margit S. Kelley, Staff Attorney \Q\é{\

RE: Amendment Requested by Ethos Group Holdings to Companion Bills 2011 Senate Bill 492
and 2011 Assembly Bill 571, Relating to Regulating Certain Service Contracts and Granting
Rule-Making Authority

DATE: March1,2012

At the respective public hearings on companion bills 2011 Senate Bill 492 and 2011 Assembly
Bill 571, some committee members asked if the amendment requested by Ethos Group Holdings was
within the scope of the bills, relating to regulating certain service contracts and granting rule-making
- authority. This memorandum discusses that question. :

2011 SENATE BiLL 492 AND 2011 ASSEMBLY BILL 571

The companion bills modify the procedures for oversight of service contract providers by the
Office of Commissioner of Insurance (OCI). Among the requirements, a service contract provider must
obtain a reimbursement insurance policy from an insurer licensed and authorized to do business in
Wisconsin to cover all contractual obligations of the service contract provider.

AMENDMENT REQUESTED BY ETHOS GROUP HOLDINGS

Ethos Group Holdings has a requested an amendment to the companion bills to allow a risk
retention group that is registered but not licensed and authorized to do business in Wisconsin to provide
the required reimbursement insurance policy.

OCI TREATMENT OF A RISK RETENTION GROUP

A memorandum from Richard B. Wicka, of OCI, dated February 28, 2012, states that it has been
OCI’s policy to require any risk retention group doing business in Wisconsin to be licensed and
authorized to do business in Wisconsin, under the authority of Wisconsin statutes requiring insurers to

One East Main Street, Suite 401 « P.O. Box 2536 « Madison, WI 53701-2536
(608) 266-1304 « Fax: (608) 266-3830 * Email: leg.council@legis.state.wi.ug
hitp://www.legis state.wi.us/lc
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properly show financial responsibility, and federal law given in 15 U.S.C. s. 3905 (d), which have been
confirmed by the U.S. 4t Circuit Court of Appeals in Ophthalmic Mutual Insurance Co. v. Musser, 143
F.3d 1062 (1998). A copy of the memorandum is attached.

DISCUSSION

The bills do not modify OCI’s policy, based on state and federal law, to require all insurers to
properly show financial responsibility by becoming duly licensed and authorized to do business in
Wisconsin. '

The amendment requested by Ethos Group Holdings would eliminate OCI’s authority to require
a risk retention group providing a reimbursement insurance policy to be licensed and authorized to do
business in Wisconsin, while maintaining the requirement that all other insurers providing a
reimbursement insurance policy be duly licensed and authorized.

In sum, the amendment requested by Ethos Group Holdings is germane to the issue of
reimbursement insurance policies for service contract providers, but it would eliminate Wisconsin law
and OCI policy requiring each insurer, including a risk retention group, to be duly licensed and
authorized to do business in Wisconsin. However, because the companion bills modify the procedures,
but do not remove OCI’s oversight of service contract providers and their reimbursement insurance
policies, the requested amendment could be considered to be outside the intended scope of the bills.

If you have any questions, please feel free to contact me directly at the Legislative Council staff
offices.

MSK:ksm:jal

Attachment



State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

125 South Webster Street » P.Q. Box 7873

Scott Walker, Governor o : Madison, Wisconsin §3707-7873
Theodore K. Nickel, Commissioner . Phone: (608) 266-3685 » Fax; (608) 266-8935

E Mail: ociinformation@wisconsin.gov
Wisconsin.gov - Web Address: oci.wi.gov

Date: February 28, 2012

To: Dan Schwartzer
J.P. Wieske

From: Richard B. Wicka
‘Subject:  Risk Retention Groups

This memo provides a brief discussion of Risk Retention Groups, how they operate in
Wisconsin, and how state law applies to them.

I What are Risk Retention Groups?

In the broadest terms, Risk Retention Groups are owner controlled insurers consisting of
members who engage in related or similar activities.. There general purpose is to assume and
spread the liability risk of its group members. Risk Retention Groups are authorized under
Federal law by the Liability Risk Retention Act (“LRRA"). The LRRA allows a Risk Retention
Group to be chartered in one state and conduct business in all other states without meeting
many of the requirements, with some exceptions, of the non-chartered states’ insurance laws.

- The LRRA specifically exempts Risk Retention Groups from laws requiring participation in state
‘insurance insolvency guarantee funds and from regulations related to non-resident agents. The .

- LRRA also provides that a state may not “discriminate agamst a risk retention group or any of its
members.”

il Risk Retention Groups in Wisconsin

In the last four years, 64 Risk Retention Groups were registered in Wisconsin. Of these, 41
Risk Retention Groups were active in the state writing approximately $11 million to $12 million in
premiums. Nationally, Risk Retention Groups write policies primarily in the areas of healthcare
liability and professional services liability and the same holds true for Wisconsin. Wisconsin
does not subject Risk Retention Groups to financial requirements in all types of insurance.
Where a Risk Retention Group sells liability policies directly to their members, the state does not
impose any financial requirements as the policyholders are also the member owners of the Risk
Retention Group and participation is voluntary. Further, in the case of insolvency, any losses
incurred would only affect the member-policyholders of the Risk Retention Group. In Wisconsin,
Risk Retention Groups are required to meet the state’s financial requirements in the areas of
medical malpractice insurance and when they serve as reimbursement policies for service
contracts and warranty plans. The reason for this is to protect non-members from the risk of
insolvency. With regard to the medical malpractice insurance, it is to protect the state patient
compensation fund from losses below the fund'’s attachment point. For Service Contracts, it is
to protect the contract holders who are not members of the Risk Retention Group guaranteeing

WISCONSIN 1S OPEN FOR BUSINESS



their claims. Under such circumstances it is reasonable to subject Risk Retention Groups to
greater financial scrutiny.

. Risk Retention Groups and State Law

The LRRA contains an exception to the general exemption from state law for state requirements
regarding “acceptable means of demonstrating financial responsibility.” This exception was the
subject of fitigation in Ophthalmic Mutual Ins. Co. V. Musser, 143 F3d 1062 (7" Cir. 1998).
Ophthalmic, a Risk Retention Group, challenged Wisconsin's mandatory medical malpractice
insurance law which required health care providers to maintain their primary. malpractice
insurance with “an insurer authorized to do business in the state.” Ophthalmic argued that the
authorized insurer requirement was preempted by the LRRA and that the law discriminated
against Risk Retention Groups. They contended that they should not be required to obtain
authorization to sell medical malpractice insurance within the state. The Seventh Circuit found
that Wisconsin law was not preempted by the LRRA holding that the authorized insurer

- requirement was within the financial responsibility exception of the act. Further, the court found
that the law did not discriminate against Risk Retention Groups because the law excluded all -
unauthorized insurers and treated Risk Retention Groups the same as any other unauthorized
insurer'. This important exception maintains the state’s role ininsuring that Risk Retention
Groups who do business in the state are financially sound.

IV. Risk Retention Groups and Service Contracts

Warranty plans and service contracts are sold directly to consumers and are subjected to limited
regulation by OCl. To protect consumers in the event of a provider insolvency, Ins. 15, and the
Service Contract Bill, require a financial guarantee in the form of a securities deposit,
irrevocable letter of credit, or a reimbursement insurance policy from an authorized insurer.
Thus, if a serviee contract provider goes bankrupt, a consumer may receive money for any
claims from the direct financial guarantees or have their claims paid by the reimbursement
insurer who covered the service contract provider’s risk. -

The requirement that an insurer be authorized enables OCI to insure that service contract
providers are backed by reimbursement policies from financially stable ‘providersz. If the bill
were to allow unauthorized insurers, including unauthorized Risk Retention Groups, to issue
reimbursement policies, there would be no means by which OCI could determine whethera
service contract provider's financial guarantee was stable and sufficient and not merely illusory.
This would undermine the whole goal of a financial guarantee which is to minimize the harm
Wisconsin consumers would face in the event of a service contract provider bankruptcy.

It should be noted that there is nothing in federal or state law which prevents Risk Retention
Groups from becoming authorized, non-domestic insurers in Wisconsin. In fact, OCl has
authorized a Risk Retention Group to do business in the state in the past. Aslong as a Risk
Retention Group was authorized, they could act as a reimbursement insurer with regard to
service contracts just like any other authorized insurer.

Please let me know if you have any related questions or require additional information.

! The language in INS. 15 and the service contract bill mirror the language at issue in this case and, thus,

the holding would equally apply.
2 This is of particutar concern with Risk Retention Groups who do not participate in the state guarantee

fund.
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State of Wisconsin / OFEICE OF THE COMMISSIONER OF INSURANCE

Legal Unit
Scott Walker, Govemor 126 South Webster Street » P.O. Box 7873
Theodore K. Nickel, Commissioner Madison, Wisconsin 53707-7873

Phone: (608) 267-9586 » Fax: (608) 264-6228
Wisconsin.gov SN QUL Web Address: 0ci.wi.gov
Date: March 1, 2012
To: Members, Senate Committee on Insurance and Housing
From: JP Wieske, Legislative Liaison-Public Information Officer
Subject: State and NAIC treatment of service contracts

Please find attached a memo detailing the state treatment of service contracts and
home service contracts. As you will see from the memo, state treatment of both issues

is diverse.

We also believe it is important to note that the National Association of Insurance
Commissioners (NAIC) is silent on the issue of the regulatory treatment (i.e. whether it
is insurance or not) of service contracts and home owner warranties. Any claim that
the NAIC has taken a position based on a 1990’s model law, or based on debate
around that model law is simply factually inaccurate.

If you hav

e any further questions, please do not hesitate to contact our office.




State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

Legal Unit

Scott Walker, Governor 125 South Webster Streat « P.O. Box 7873
Theodore K. Nickel, Commissioner Madison, Wisconsin 53707-7873
Phone: (608) 267-9588 « Fax: (808) 284-8228

Wisconsin.gov Web Address: ocl.wi.gov

Date: February 24, 2012
To: Richard Wicka, Deputy Legal Counsel
From: Nate Raygor, Legal Intern

Subject: 50-State Survey of Service Contract as Insurance Law

You asked me to research the law of each state in the United States to
determine the answer to two specific questions:

1. Whether a given state’s law provides that a consumer service contract (or a
“service agreement,” “maintenance agreement,” or “warranty plan,” etc.) falls
within that state’s definition of “insurance,” and,

2. Regardless of whether or not a consumer service contract falls within a given
state’s definition of “insurance,” whether such consumer service contracts are
regulated by that state’s department of insurance.

The chart in the attached appendix briefly answers these questions for each state and
the District of Columbia. The chart is organized as follows: In the left-most column, I
listed each jurisdiction in alphabetical order. In the middle column under the
heading, “Service Contracts,” I created two sub-columns, each containing questions 1
and 2 from above, respectively. Under each sub-column, I created two more sub-
columns, one giving a simple answer for each jurisdiction, and the other citing a
reference in that jurisdiction’s law that provides the simple answer. In the right-most
column under “Homeowner Warranties,” I created question and answer sub-columns
similar to the middle column for each jurisdiction’s service contract law in the
homeowner context.

In conducting my research, I noticed the following trends with respect to
consumer service contracts:

o Thirty-two states (AK, AZ, AR, CA, CO, FL, ID, IL, KS, KY, ME, MD, MA, MN,
MS, MO, MT, NE, NV, NH, NM, NY, ND, OH, OR, PE, TN, TX, UT, VA, WA, and
WV) explicitly exclude consumer service contracts from their definitions of
“insurance.”

e Only 2 states, Georgia and Wisconsin, explicitly include consumer service
contracts in their definitions of “insurance.”

e Sixteen jurisdictions (AL, CT, DE, DC, HI, IN, IA, LA, NJ, NC, OK, RI, SC, SD,
VT, and WY) are silent with respect to whether or not consumer service
contracts fall under the definition of “insurance.” Eight of those states, however



Richard Wicka
February 24, 2012
Page 2 of 2

(CT, HI, OK, RI, SC, SD, VT, and WY}, seem to treat consumer service contracts
as insurance by including the service contract statute with in the insurance
title or by giving regulatory authority over to consumer insurance contracts to
the state’s department of insurance.

Regardless of whether a state includes consumer service contracts in their
definitions of “insurance,” 26 states (AL, AR, CA, CT, FL, GA, HI, IL, KY, LA,
ME, MA, MN, MO, NV, NH, NM, NY, OK, OR, SC, UT, VT, WA, W1, and wWY)
provide that their respective departments of insurance regulate all consumer
service contracts (or almost all consumer service contracts, with only a few
exceptions).

With respect to home owner warranties, I noticed the following additional trends:

Eleven states (CO, FL, LA, ME, MA, MS, NE, NH, OH, TX, and UT) explicitly
exclude homeowner warranties from their definitions of “insurance.”

Ten states (CT, GA, NV, ND, OR, VT, VA, WV, WI, and WY) explicitly include
homeowner warranties in their definitions of “insurance.”

Thirty jurisdictions (AL, AK, AZ, AR, DE, DC, HI, ID, IL, IN, IA, KS, KY, MD, MI,
MN, MO, MT, NJ, NM, NY, NC, OK, PE, RI, SC, SD, TN, WA, and WY) are silent
with respect to whether or not homeowner warranties fall under the definition
of “insurance.” Four states, however (AK, HI, 1A, and OK), seem to treat home
warranties as insurance by giving regulatory authority over to consumer
insurance contracts to the state’s department of insurance.

Regardless of whether a state includes home warranties in their definitions of
“insurance,” states (AK, CA, CT, FL, GA, 1A, MA, MO, NV, NH, NY, ND, OK, OR,
UT, VT, VA, WV, and WI) provide that their respective departments of insurance
regulate all homeowner warranties.

Please let me know if you have any questions regarding this survey or my research,
and also let me know if I may be of any further assistance.

WISCONSIN IS OPEN FOR BUSINESS



Appendix:

50-State Survey of Service Contract as Insurance Law
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contracts are
regulated by the
commissioner except
for contracts (1)
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y Gl 10 4 (2) sales under $250,
Silent; no immediately jCertain or (3) for less than 60 Silent; no immediately
Alabama ? apparent case law __[contracts _[days ? apparent case law ? Silent
§21.03.021 (e).
Service contracts are |
not "Insurance,” but
four ei(Ceptions do fall
3 under the lnsurance
| [statutes: (1) -
S mechanlcal
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: insurancé,(B) certam § 21.03.021 (g} . The
Indemnlty payment . director does not
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§ 9855.1 {b}. "Service 12741 says no 9855.3 (a), 9855.7
contracts” are application to say contracts
exempted from the  [All § 9855.3 (a), 9855.7, warranties given by Al regulated by
California N insurance code. contracts {9855.85 Depends |builder contracts |department
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